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INTRODUCTION 

In accordance with my duties as the Township of South Brunswick Special Master, the 
following is a ranking of the “builder’s remedy” proposals for inclusionary developments to 
assist the Township with becoming more compliant with is constitutional duties under the 
Mount Laurel doctrine.

In the August 8, 2016 order, Honorable Douglas K. Wolfson, J.S.C. required that the 
defendants-intervenors submit site suitability information to guide the Special Master’s 
“review and recommendations to the Court and all parties of how to best achieve 
constitutional compliance, guided by the relevant equities as well as sound environmental 
and planning considerations […].”

These findings in this report will be based on the criteria as identified in Judge Wolfson’s 
opinion, “In the Matter of the Application of the Township of South Brunswick For A 
Judgement of Compliance and Repose and Temporary Immunity for Mount Laurel 
Lawsuits, Docket No. L-3878-15” decided on July 21, 2016.

The criteria (“Judge Wolfson’s criteria”) is as follows:

As such, any builders’ remedies awarded in this case will be based upon a more 
interactive process, and will be guided primarily by equitable considerations, which 
should include, at a minimum, an assessment of whether any project was clearly 
more likely to result in actual construction than other projects, the availability of 
infrastructure, the project’s proximity to goods and services, its regional accessibility, 
and the property’s environmental suitability and compatibility with neighboring land 
uses.

In addition and secondarily to the criteria outlined by Judge Wolfson, we also considered 
the site suitability criteria found at N.J.A.C. 5:93-1.3.

In In Re Declaratory Judgement Actions Filed by Various Municipalities, County of Ocean, 
Pursuant to the Supreme Court’s Decision in In Re Adoption of N.J.A.C. 5:96, 221 N.J. 1 
(2015), the Court held the “the FHA does not require a municipality to retroactively 
calculate a new ‘separate and discrete’ affordable housing obligation arising during the 
gap period.”

Among other aspects, the court reached its conclusion with an emphasis on the following:

(2) [A] realistic opportunity depends on "whether there is in fact a likelihood -- to the 
extent economic conditions allow -- that the lower income housing will actually be 
constructed," id. at 222.

(3) the FHA codified the core constitutional holding undergirding the Mount Laurel 
obligation, In re N.J.A.C. 5:96 I, supra, 215 N.J. at 584, and specifically defined 
"prospective need" as a forward projection of housing needs "based on development 
and growth . . . [which is] reasonably likely to occur in a region or a municipality," 
N.J.A.C. 5:92-1.3.
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Moreover, in accordance with the Council on Affordable Housing’s site suitability criteria 
found at N.J.A.C. 5:93-1.3, all sites to be used for affordable housing purposes must be 
“available, approvable, developable, and suitable,” as follows:

The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

The site is adjacent to compatible land uses and has access to appropriate streets.

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

Applying the aforementioned factors, I have ranked the six builder’s remedy proposals 
submitted accordingly. 

In addition, I have offered comments on the additional sites for consideration identified by 
the Township and previously included in the Township’s Draft Housing Plan. 
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REVIEW OF SUBMITTALS AND RANKINGS

I have reviewed six site suitability analyses submitted for review by the Special Master in 
addition to four additional sites under consideration. 

The Township of South Brunswick submitted a report to the Court on September 9, 2016 in 
review of the defendant-intervenors’ site suitability reports entitled, “Planner’s Report for 
the Township of South Brunswick, Middlesex County, New Jersey,” prepared by Clarke 
Caton Hintz.

I have provided a response to the documentation submitted by the Defendant-Intervenors  
as well as the Township Planner’s report. 

All documents and exhibits provided by the Defendants-Intervenors are incorporated 
herein by reference. 
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1) Defendant-Intervenor: Windsor Associates 

Documents reviewed:

• "Site Suitability and Prioritization Assessment”, prepared for Windsor Associates (a.k.a. 
Southridge Hills), prepared by John T. Chadwick, IV, PP, dated August 4, 2016; and

• South Brunswick Planning Board Resolution 12-046 for Preliminary and Final Site Plan 
Approval with bulk variances for the Windsor Associates’ project.

Block and Lot: Block 85, Lot 17.014
Address: Intersection of Major Road and Northumberland Way
Site size: 14.293 acres
Zone: AH Affordable Housing Zone
Proposal: Four multi-family buildings consisting of 72 family residential units (11 
affordable).
Township status: A resolution granting preliminary and final site plan approval by the South 
Brunswick Planning Board was adopted on August 17, 2016.

Site suitability: Ranked #1 based on already securing Township Planning Board approval, 
inclusion within the Township’s Draft Preliminary Third Round Plan, compliance with Judge 
Wolfson’s criteria, and a submitted site suitability assessment.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? Yes. 

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes.

Township’s Response 

The Township Planner states that the municipality has included the 11 family affordable 
units in its Draft Preliminary Third Round Plan submitted to the Superior Court since 
December 2015, adding that with the recent Planning Board approval, the project should 
receive top priority in the ranking.

Special Master Response 

I agree with Defendant-Intervenor’s findings. The site meets Judge Wolfson’s criteria, 
including, the site is most likely to result in actual construction than other projects, has 
available infrastructure, is proximate to goods and services, has regional accessibility, and 
the property possesses environmental suitability and compatibility with neighboring land 
uses. The site also meets the secondary COAH’s site suitability criteria. The Defendant-

  6



South Brunswick Special Master's Report - September 16, 2016
Christine A. Nazzaro-Cofone, AICP/PP

Intervenor has also secured Township Planning Board approval, and the property is 
already within the Township’s Draft Preliminary Third Round Plan.

Accordingly, for the aforementioned reasons, I rank this project #1. 
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2) Defendant-Intervenor: Richardson Fresh Ponds/Princeton Orchards Associates 

Documents reviewed:

• Aerial Concept Plan, prepared by Looney Ricks Kiss, AIA, not dated;
• Builder’s Remedy Concept Plan Report, prepared by Looney Ricks Kiss, AIA, dated 

June 13, 2016;
• Comparative Traffic Impact Letter Report, prepared by Maser Consulting, P.A., dated 

August 4, 2016;
• “Site Suitability Analysis for ‘Builder’s Remedy’ Proposal”, prepared for Richardson Fresh 

Ponds, LLC / Princeton Orchards Associates, LLC, prepared by Art Bernard and 
Associates, LLC, dated August 11, 2016;

• Letter by the Defendant-Intervenor’s attorney, prepared by Henry L. Kent-Smith, Esq., of 
Fox Rothschild LLP, dated September 13, 2016; and, 

• Traffic Responses to CME Traffic Review Report letter, prepared by Master Consulting, 
P.A., dated September 15, 2016. 

Block and Lot: Block 31, Lots 35.091 and 30.011
Address: Ridge Road, Griggs Drive, and Route 522
Site size: 49.21 acres
Zone: OR Office Research Zone

Original Proposal: 244 new apartments and 104 townhomes, inclusive of 58 affordable 
units (16.9% set-aside), adjacent to the Defendant-Intervenor’s existing 120 units, known 
as the Princeton Orchards Apartments.

New Proposal: 244 new apartments and 56 townhouses (20% set-aside). 

Site suitability: Ranked #2 based on the application of Judge Wolfson’s criteria, a COAH 
site suitability assessment together with compatible adjacent land use, and a well defined 
concept plan. 

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? Yes. 

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes.

Art Bernard, the author of the Defendant-Intervenor’s site suitability analysis, has found 
that the site satisfies the Council on Affordable Housing site suitability criteria in that it is 
“available, suitable, developable, and approvable.” Specifically: 
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The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

Bernard cites that the site is free of encumbrances.

The site is adjacent to compatible land uses and has access to appropriate streets.

Bernard cites that the property is “extremely compatible” with the surrounding land uses, 
has access to appropriate streets, and is within walking distance to schools and transit. He 
also cites that the residential use’s height at 45 feet is “significantly less” than the 
permitted height of 54 feet in the OR Zone. 

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.

Bernard cites that the site has access to sewer and water.

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

Bernard cites that the site is not located within any special area controlled by a state 
agency, is within Planning Area 2 (in which the state encourages inclusionary 
development) and has nearby access to transit service and is adjacent to other multi-
family housing. He concludes that it is approvable. 

Township’s Response (prior to reviewing the revised plan, which was received on 
September 13)

The Township identifies the following issues with the proposal: density, setbacks/buffers, 
wetlands, vehicle access through Summerfield Plaza, fire/emergency access, lack of very-
low income.

Density: The Township has determined that the proposed density “is significantly more 
than stated,” finding that the proposed acreage on Lot 30.012 “is actually closer to 20 
acres and the resulting density is 14 dwelling units per acre when five (5) acres are 
reserved for the proposed Wawa along C.R. 522 as noted in the RFP/POA Builder’s 
Remedy Proposal. 

Setbacks/Buffer: The Township has determined that the concept plan indicates 30 
townhouses and a parking lot consisting of approximately 17 parking spaces within the 
permanent 72-foot-wide planted buffer and an area reserved for the road widening of 
Griggs Drive in accordance with prior approvals. The Township has notes that the plan 
includes 16 additional townhouse units with frontage on Griggs Drive, where there should 
be no unit access to Griggs Drive from Lot 30.012 in accordance with a Township 
prohibition. Lastly, the Township states that the concept plan does not meet the minimum 
open space buffer area along Griggs Drive and thus not in accordance with the MF District 
requirements. 
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County Route 522: The Township has determined that the townhouse are not setback far 
enough from Route 522, citing “poor planning” since sound walls have been historically 
required to shield noise from Route 522. The Township feels that non-residential uses 
would be more appropriate within this area in order to provide a buffer. 

Wetlands: The Township has determined that a portion of the property are not developable 
and/or suitable, citing review of NJDEP wetlands mapping. 

Vehicle Access through Summerfield Plaza: The Township has determined that the 
existing drive aisle to the rear of Summerfield Plaza is sufficient to serve as a vehicular 
thoroughfare. The Township also notes that there was no joint agreement between the 
Defendant-Intervenor  and Summerfield Plaza owner nor any NJDEP permit for a wetlands 
crossing.

Fire/emergency access: The Township has determined that the fire and emergency access   
performance standards contained within the Township’s Ordinance should apply, adding 
that aspects of the plan appear to not allow such access in spots. 

Lack of very-low income housing: The Township has determined that the proposal fails to 
provide very-low income housing despite a statutory requirement of 13% for same. 

Special Master’s Response 

I agree with Bernard’s overall assessment that the Site is “available, suitable, developable, 
and approvable” in accordance with N.J.A.C. 5:93-1.3, which is secondary to Judge 
Wolfson’s criteria. 

What is particularly appropriate about this proposal is the compatibility with the 
surrounding area, especially since the site is adjacent to the Defendant-Intervenor’s 
existing residential development.

I do, however, have concerns that are enumerated below. 

It is noteworthy that some of the comments have been addressed in the revised 
submission, and I have included the original concerns below for continuity purposes. 
Some concerns do remain, however.

1) Prior to receiving a September 13, 2016 letter from the Defendant-Intervenor’s attorney 
in response to the Township Planner’s concerns, it was our opinion that the placement of 
townhomes close to Griggs Drive obliterates the previously approved and required 
landscape buffer area and also violates the setback requirement. It also appears that the 
particular area is encumbered by wetlands and transition area buffers. However, with the 
elimination of 46 townhomes located on and having access to Griggs Drive along with the 
elimination of two additional units along a previously approved access drive, I are now 
partially satisfied with the new proposal.

2) The concept plan depicts residential within approximately 35-feet of County Route 522, 
while the Builder’s Remedy report states that a non-residential use could be built in that 
area. In a September 13, 2016 letter from the Defendant-Intervenor’s attorney in response 
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to the Township Planner’s concerns, the Defendant-Intervenor states that it continues to 
offer a proposed settlement that would provide commercial development along County 
Route 522, which I would support. 

3) The existing Princeton Orchards Apartments property was constructed at a density of 
five dwelling units per acre, inclusive of 121 units. For proposed Lot 35.09, the proposal 
calls for a density increase from about 5 dwelling units per acre to approximately 7.42 
dwelling units per acre. On Lot 30.012, the proposed density is approximately 11.25 
dwelling units per acre.

Prior to receiving a September 13, 2016 letter from the Defendant-Intervenor’s attorney in 
response to the Township Planner’s concerns, I shared similar density concerns. However, 
the Defendant-Intervenor has eliminated the townhouses along Griggs Drive, therefore 
resulting in a new density of 8.5 units per acre. I are satisfied with the newly proposed 
density, which is less than previously proposed. 

4) Prior to receiving a September 13, 2016 letter from the Defendant-Intervenor’s attorney 
in response to the Township Planner’s concerns, I had concerns about vehicular access 
from Summerfield Plaza. The Defendant-Intervenor was seeking to provide site access 
from the Summerfield Plaza shopping center. However, based on our review, it appeared 
that the area where the driveway connection is proposed would pose challenges since it 
was part of the previous approval for the shopping center and NJDEP approval would be 
required to cross the wetland area. In its September 13, 2016 letter, the Defendant-
Intervenor has agreed to eliminate full movement vehicular access, instead proposing a 
potential combined pedestrian walkway and emergency access. However, in a September 
15, 2016 letter from the Defendant-Intervenor’s traffic consultant, it states that cross 
access between the property and the existing Summerfield Plaza is proposed, utilizing the 
southern access aisle at the rear of the center running parallel to Promenade Boulevard 
(CR 522). We recommend that this access be the subject of further study.

5) Prior to receiving a September 13, 2016 letter from the Defendant-Intervenor’s attorney 
in response to the Township Planner’s concerns, I was similarly concerned with the lack of 
very-low income housing. However, the Defendant-Intervenor now clarifies that it will 
provide the 13% set-aside for very-low income units as required under the Fair Housing 
Act. 

Finally, the Defendant-Intervenor has a more defined concept plan combined with greater 
site compatibility.

This site meets Judge Wolfson’s criteria, including, the site is more likely to result in actual 
construction than other projects lower in the ranking, has available infrastructure, is 
proximate to goods and services, has regional accessibility, and the property possesses 
environmental suitability and compatibility with neighboring land uses. The site also meets 
the secondary COAH’s site suitability criteria.

Accordingly, for the aforementioned reasons, I rank this project #2.
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3) Defendant-Intervenor: South Brunswick Center

Document reviewed:

• Remedial Proceedings – Phase II Submission to Special Master on behalf of Intervenor 
South Brunswick Center, LLC”, dated August 5, 2016.

Block and Lot: Block 86, Lots 89.13 & 89.023
Address: Route 1 and Northumberland Way
Site size: Approximately 480 acres
Zone: Predominately OR
Proposal: 300 affordable units within an 1,850 unit development consisting of a mixture of 
housing types. 

Site suitability: Ranked #3 based on the application of Judge Wolfson’s criteria and a 
submitted site suitability assessment.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? Yes. 

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes.

The Remedial Proceedings filing states that the proposal is suitable due to the “likelihood 
of construction, availability of infrastructure, proximity to goods and services/regional 
accessibility, and environmental suitability and neighborhood.” The filing was not 
specifically prepared in accordance with the Council on Affordable Housing site suitability 
criteria (available, suitable, developable, and approvable). However, it is my opinion that 
based on the information provided in filing, the site does meet the requisite site suitability 
criteria. Specifically:

The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

The Remedial Proceedings filing states that the property has decades of total history and 
that the site is ready for construction. 

The site is adjacent to compatible land uses and has access to appropriate streets.

The Remedial Proceedings filling states that the property has access to Route 1 via an 
internal four lane roadway and a highway overpass, affording access to goods and 
services. It further states that the project’s conceptual plan indicates 150,000 square feet 

  12



South Brunswick Special Master's Report - September 16, 2016
Christine A. Nazzaro-Cofone, AICP/PP

of supporting highway commercial uses that would support the inclusionary development. 
It additionally states that due to the property’s size, open space, and independent existing 
streets, it “will be very much a neighborhood unto itself.” 

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.

The Remedial Proceedings filing states that the site has access to appropriate water and 
sewer infrastructure. 

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

The Remedial Proceedings filing states that all non-municipal use approvals, including a 
variety of NJDEP requirements, have been obtained, although the Defendant-Intervenor is 
“not yet at the site planning stage as to the individual properties,” according to the filing. 

Township’s Response 

The Township identifies the following issues with the proposal: number, density, set-aside 
and types of units; traffic, critical land disturbances, open space, fire/emergency access.

Number, Density, Set-Aside and Types of Units: The Township has determined that the 
Defendant-Intervenor  has not provided the proposed density (calculated based on gross 
density even though over two-thirds of the site is undevelopable). The Township also 
states that the Defendant-Intervenor  has not indicated if the units are for sale or rental 
units nor does it indicate which type of units will be affordable. The Township asserts that 
the proposed set-aside of 16.2% does not meet the 20% set-aside, nor can it calculate 
parking, sewer, and water demands without the unit mix. 

Traffic impacts: The Township has determined that the proposal will result in “significant 
traffic impacts that cannot be mitigated without large-scale improvements.” 

Critical land disturbance: The Township has determined that additional NJDEP permits 
would be required, which would further mandate an additional wetlands area for mitigation 
of freshwater wetland impacts and therefore “may further reduce the possible developable 
uplands on the site.” 

Flood Hazard Area: The Township has determined that the Defendant-Intervenor did not 
identify the flood hazard area on the site, adding that some improvements are within a 
flood hazard area and thus requiring NJDEP approval. 

Riparian Zone: The Township has determined that the Defendant-Intervenor  did not 
identify the riparian zones on-site, adding that some improvements are within the zones 
likely requiring NJDEP approval. The Township additionally notes that a mitigation area 
might be required, this further reducing the possible developable uplands.
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Open Space: The Township notes that the Defendant-Intervenor  has not acknowledged 
the Township’s interest in acquiring some portion of the site as open space.

Fire/emergency access: The Township has determined that the Defendant-Intervenor has 
not identified locations for fire/emergency access that is required by the performance 
standards within the Township’s Ordinance. The Township notes that access cannot be 
provided in an area of the buildings’ rear due to a wetlands transition area boundary 
without NJDEP approval. 

Special Master’s Response

The large size of the SBC property and the ability to generate meaningful affordable 
housing renders it certainly worthy of serious consideration and high ranking. Moreover, at 
each juncture when I personally reached out to the SBC representatives to contemplate 
various development programs (i.e., luxury rental housing, assisted living etc.) my 
suggestions were met with a spirit of cooperation aimed at the ultimate production of 
affordable housing. 
 
Based on the findings of Mr. Troutman, the traffic consultant retained by SBC, the site “can 
function well accommodating an initial phase of 600 residential units. With conventional, 
non-disruptive, offsite road and highway improvements, which SBC is prepared to 
undertake, the entire, phased, 1850 unit build-out can be accommodated.”
 
The NJDEP verified the extent of freshwater wetlands on the SBC site an issued an LOI in 
February of 2009.  In the Township’s review of the SBC site they proffer approximately 160 
acres to be developable.  SBC of course, believes the developable acreage is greater.  
While further study will be needed to arbitrate the precise amount of developable acreage, 
reasonable planning in my opinion should yield a density between 10-12 units to the acre 
on this property.  The environmental constraints will lend significant ability to buffer the 
site, the proximity to goods, services and employment opportunities along Route 1 is 
certainly suitable for affordable housing and utility infrastructure is readily available.  While 
I believe the residential housing prototype (ie rentals, stacked townhomes etc.) should be 
further studied, perhaps with market analysis, I take no exception to developing this site 
with a variety of housing at a density of 10-12 units to the acre with a twenty percent set 
aside for affordable housing.    

The site meets Judge Wolfson’s criteria, including, the site is clearly more likely to result in 
actual construction than other projects lower in the ranking, has available infrastructure, is 
proximate to goods and services, has regional accessibility, and the property possesses 
environmental suitability and compatibility with neighboring land uses. The site also meets 
the secondary COAH’s site suitability criteria.

Accordingly, for the aforementioned reasons, I rank this project #3.
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4) Defendant-Intervenor: Stanton Girard, LLC

Document reviewed: 

• “Site Suitability Analysis for Block 96, Lots 29.01 and 29.02 in the Township of South 
Brunswick, Middlesex County, New Jersey”, prepared for Stanton Girard, LLC, by 
Phillips Preiss Grygiel, LLC, dated August 2016

Block and Lot: Block 96, Lots 29.01 and 29.02
Address: 127-129 New Road
Site size: Approximately 2 acres 
Zone: R-1 Zone 
Proposal: 120 family rental apartments inclusive of a 20 percent set-aside for affordable 
units (24 affordable units).

Site suitability: Ranked #4 based on the application of Judge Wolfson’s criteria and a 
submitted site suitability assessment.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? Yes. 

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes.

The authors have found that the site satisfies the Council on Affordable Housing site 
suitability criteria in that it is “available, suitable, developable, and approvable.” 
Specifically: 

The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

The authors cite that the site is free of encumbrances. They also cite that the site is devoid 
of steep slopes in excess of 15 percent and not within a flood hazard area. 

The site is adjacent to compatible land uses and has access to appropriate streets.

The authors cite that the site is proximate to numerous residential developments and is 
surrounded by uses compatible with multifamily residential development, including open 
space and parks. They also cite sufficient roadway access. 

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.
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The authors cite that the site has access to sewer and water.

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

The authors cite that the site is not located within any special area controlled by a state 
agency, is within Planning Area 2 (in which the state encourages inclusionary 
development) and has nearby access to transit service and is adjacent to other multi-
family housing. He concludes that it is approvable. 

Township’s Response 

The Township’s Planner considers the project as “more than just an affordable housing 
development as it also includes the reclamation of the adjacent remediated landfill.” The 
Township has also included the site in its preliminary plan submitted to the Superior Court. 

Special Master’s Response 

The site mostly meets Judge Wolfson’s criteria, including, the site is clearly more likely to 
result in actual construction than other projects lower in the ranking, has available 
infrastructure, is proximate to goods and services, has regional accessibility, and the 
property possesses environmental suitability and compatibility with neighboring land uses. 
The site also meets the secondary COAH’s site suitability criteria.

The Defendant-Intervenor’s proposal is situated proximate to numerous residential 
developments, open space, and parks. There is also nearby access to transit service, and 
the property is within Planning Area 2. Lastly, the project also includes a reclamation of a 
remediated landfill, which is a community benefit outside of just inclusionary housing

While the proposal clearly meets COAH site suitability criteria, it is providing less 
inclusionary units than the projects in #2 and #3.

Accordingly, for the aforementioned reasons, I rank this project #4.
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5) Defendant-Intervenor: American Properties 

Documents reviewed: 

• Civil Case Information Statement;
• Complaint, prepared by Giordano, Halleran & Ciesla, P.C., dated August 5, 2016; and, 
• Site Suitability Report, prepared by Menlo Engineering, dated August 5, 2016

Block and Lot: Block 90.04, Lots 8 & 11.01; Block 90.04, Lot 9.01
Address: Blackhorse Lane 
Site size: Approximately 46 acres
Zone: R-2 Zone 
Proposal: 90 townhomes with a 20% affordable set-aside (18 affordable units).

Site suitability: Ranked #5 based on the application of Judge Wolfson’s criteria and a 
submitted site suitability assessment.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? Yes. 

Does the site have available infrastructure? Current sewer availability need to be clarified. 

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Partially. There might be some environmental considerations that will require 
further evaluation. 

Grisewood has found that the site satisfies the Council on Affordable Housing site 
suitability criteria in that it is “available, suitable, developable, and approvable.” 
Specifically: 

The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

Grisewood cites that the site is free of legal encumbrances or other hinderances that 
would preclude affordable housing. 

The site is adjacent to compatible land uses and has access to appropriate streets.

Grisewood cites that the site is proximate to multifamily and industrial uses immediately 
abutting the property and is has sufficient roadway access. He further states that the 
property is not within a flood zone or flood hazard zone. 

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.
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Grisewood cites that the site has access to water and is located within the Middlesex 
Utilities Authority’s future sewer area. 

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

Grisewood cites that the site “is supported by local, regional and state planning policies.”

Township’s Response 

The Township identifies the following issues with the proposal: number, set-aside and 
types of units; surrounding land uses, critical land disturbances, fire/emergency access/ 
9% low income housing tax credit 

Number, Set-aside and Types of Units: The Township has determined that 1) the 
Defendant-Intervenor does not identify the bedroom size or breakdown of very-low, low, 
and moderate-income units and 2) does not provide the 13% set-aside of very-low income 
housing as required statutorily. 

Surrounding land uses: The Township has determined that the surrounding land uses are 
generally incompatible with residential development. 

Critical land disturbance: The Township has determined that multiple NJDEP approvals 
would be required to disturb critical land uses, which would require a mitigation area. 
Doing so could further reduce the possible developable uplands, the Township states. 

Fire/emergency access: The Township has determined that the fire and emergency access   
performance standards contained within the Township’s Ordinance should apply, adding 
that aspects of the plan appear to not allow such access in spots.

9% low income housing tax credit: The Township has determined that additional 
information is required in order to review the Defendant-Intervenor ’s housing tax credits 
request. 

Special Master’s Response 

1) I disagree with the Township’s opinion that the surrounding land uses are incompatible 
with residential development. Namely, the site is already zoned residentially. While the 
properties on the east side of Blackhorse Lane and two scattered properties on the east 
side are generally light industrial in nature, those land uses do not breed an incompatibility. 
By zoning the site residentially, the Township’s governing body already believes the site is 
appropriate for such a use. Moreover, the property is to the immediate east of the Royal 
Oaks & East Garden Apartments development. However, the site is not suited as 
strategically as other proposals. Therefore, based on the existing zoning and the 
residential development to the immediate west of the property, I do not render the site as 
incompatible with the surrounding development.
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2) There are likely environmental issues regarding disturbance of critical areas of the site, 
requiring NJDEP review and approval. This should be addressed. There are concerns 
relative to critical disturbance areas based on NJDEP mapping and the ability to construct 
due to these potential environmental encumbrances, Should the Township Planner’s 
mapping be accurate and the site is reduced by 1.08 due to the elimination of wetlands 
and associated transition areas, the site would yield approximately 82 units with a 20% 
set-aside, resulting in 17 affordable units. The Defendant-Intervenor should address.

3) The Defendant-Intervenor should also provide a clear breakdown of the units, including 
bedroom size and proposed set-asides, as required statutorily. 

4) I do not recommend the Defendant-Intervenor’s inclusion in the 9% low income housing 
tax credit program and similarly do not support ordering the Township to assist in securing 
the low income tax credits. Moreover, I recommend removal of this project from the 
ranking should it be reliant on tax credits. 

5) In its Site Suitability analysis, the Defendant-Intervenor states the the property is 
located within the Middlesex Utilities Authority’s future sewer service area. However, the 
complaint filed in this matter dated August 5, 2016 orders the Defendants to “grant 
American Properties the ability to connect to available sewer […].” The Defendant-
Intervenor should reconcile the Site Suitability analysis with the filed complaint. Is there 
presently sewer availability? 

The Defendant-Intervenor should furnish all requested information. 

The Defendant-Intervenor’s proposal mostly meets Judge Wolfson’s criteria (the site is 
more likely to result in actual construction than the sixth ranked project, has available 
infrastructure, is proximate to goods and services, has regional accessibility, and the 
property mostly possesses environmental suitability and compatibility with neighboring 
land uses) and the secondary COAH’s site suitability criteria. However, the project size is 
smaller in area than the preceding Defendant-Intervenors, it is providing less inclusionary 
units than the preceding Defendant-Intervenors, and is not situated as strategically for 
service as inclusionary affordable housing as the preceding Defendant-Intervenors.

Accordingly, for the aforementioned reasons, I rank this project #5.
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6) Defendant-Intervenor: AvalonBay Communities, Inc. 

Documents reviewed:

• Market Study Report, prepared by Otteau Group, dated June 19, 2015;
• Aerial Overlay Plan, prepared by Niles Bolton Associates;
• Re-Zoning Narrative Letter Report, prepared by Maser Consulting P.A., dated August 

1,2014;
• Fiscal Impact Analysis, prepared by Maser Consulting, P.A., dated August 1, 2014;
• Traffic Impact Study, prepared by Maser Consulting, P.A., dated June 25, 2015, revised 

July 23, 2015;
• Planning Report, prepared by Maser Consulting, P.A., dated July 16, 2015;
• Transcripts from AvalonBay’s application before the Zoning Board on July 9, 2015 and 

August 6, 2015; 
• Bignell Planning Consultants, Inc. Review Memorandum, dated August 4, 2015 

regarding Avalon Bay Communities, Inc. Use Variance (Bifurcated) application to the 
Zoning Board of Adjustment; 

• Sewer Capacity Study, prepared by Alaimo Associates, dated August 2016; and,
• Letter from Defendant-Intervenor’s attorney, prepared by Robert A. Kasuba, Esq. of 

Bisgaier Hoff, dated September 14, 2016.

Block and Lot: Block 86, Lots 63, 65, 67-71
Address: Major Road
Site size: 26.55 acres
Zone: ARRC Age Restricted Residential Communities Zone 
Proposal: 212 multi-family residential units (31 affordable units, with a potential total of 62 
credits), a recreation area containing a clubhouse, a maintenance/refuse/recycling building 
and associated site improvements. 

Site suitability: Ranked #6 based on the application of Judge Wolfson’s criteria and a 
submitted site suitability assessment.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? No. 

Does the site have available infrastructure? Yes, but there is a potential sewer issue that 
needs to be addressed. 

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Partially. There are potential site access and traffic issues that need to be 
analyzed. 

Lange has found that the site is “particularly suited for multi-family rental housing based on 
historical development patterns in the area, zoning changes and Master Plan amendments 
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that produced the existing development patterns.” Lange’s report was produced in support 
of a use variance request. It was not specifically prepared in accordance with the Council 
on Affordable Housing site suitability criteria (available, suitable, developable, and 
approvable). However, it is my opinion that based on the information provided in the use 
variance report, the site does meet the requisite site suitability criteria. Specifically: 

The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

Lange cites that the site is free of encumbrances that would preclude development. He 
cites the presence of wetlands that he argues actually makes the site even more attractive 
for multi-family development “due to the inherently compact nature of multi-family 
development” that provide a buffer. 

The site is adjacent to compatible land uses and has access to appropriate streets.

Lange cites that the proposed use is an “appropriate transitional zone between the C-3 
highway commercial zone to the north, and the R-2 single-family/cluster and PL Public 
Land zones located generally to the south of the proposed development.” He further cites 
that roadways and public land corridors “essentially surround the property and virtually 
land lock the tract as the ‘hole in the donut.’” Finally, Lange cites a June 25, 2015 traffic 
study report from Maser Consulting that the traffic impact would be de minimis on the 
surrounding roadway network as compared to a previously approved as-of-right 
development.

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.

Lange cites that the site has access to sewer and water with sufficient capacity. 

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

Lange states that the development is consistent with the Township’s Master Plan and that 
it would provide affordable housing for all age groups, not just age-restricted, for which the 
market is “weak.” He further cites the property’s location within the Suburban Planning 
Area (PA-2) 

Township’s Response 

The Township identifies the following issues with the proposal: number of units, site 
access, and traffic impacts. 

Number of units: The Township has determined that the number of units proposed is 
excessive based on recent recent cases and other instances in the state in which the 
removal of the age-restriction requirement resulted in “significant decreases” in unit count.
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Site Access: The Township has determined that the site access “will introduce a potentially 
hazardous condition along the roadway system which should be avoided,” adding that a 
nearby intersection “would be significantly impacted.”

Traffic impacts: The Township has determined that the Defendant-Intervenor might have 
underestimated the trips generated. 

NJDEP issues (not specifically listed by the Township): The Township has determined that 
the Defendant-Intervenor  has not provided a copy of the NJDEP wetlands permit or an 
approved wetlands plan. It also states that the concept plan does not indicate the extent of 
the wetlands transition area even though a wood turtle habitat is located on a portion of 
the site. 

Special Master’s Response

I agree with Lange’s overall assessment that the Site is “available, suitable, developable, 
and approvable” in accordance with N.J.A.C. 5:93-1.3. 

1) However, I agree with the Township that the proposed unit count is excessive. The 
Defendant-Intervenor previously received approval for 169-units throughout an age-
restricted development but is now proposing 212 units comprised of family rentals.

The proposal is also inconsistent with reduction of density associated with the 2013 
removal of the age-restriction on the Menowitz property in which the number of proposed 
units post-removal dropped from 133 age-restricted to 85 family units, or a 37% reduction 
in units. Conversely, the Defendant-Intervenor is proposing a 20% increase in units. 

While I do not request a 37% reduction, I recommend that the Defendant-Intervenor 
compromise with a 20% reduction, reducing the proposed unit count by approximately 43 
units. This request is in accordance with the Conversion Act, which permits a variety of site 
plan amendments as contained in N.J.S.A. 45:22A-46.8, including the following that is 
relevant here:

6(a). In the case of an age-restricted development which is being changed to a 
converted development, the layout of a subdivision or site plan approved pursuant 
to the "Municipal Land Use Law," P.L.1975, c.291 (C.40:55D-1 et seq.) may be 
reasonably revised [bold added for emphasis] to accommodate additional 
parking, different recreation improvements and other amenities, infrastructure 
enhancements, a needed reduction in the number of units [bold added for 
emphasis], height requirements, revision to dwelling footprints that do not modify 
square footage of the development or the individual dwellings, or a needed change 
to construct the affordable units as attached housing.

Therefore, since there are potential sewer capacity issues as identified in the Alaimo 
Associates report and possible traffic issues that must be further analyzed, the plan may 
be “reasonably revised” and a “needed reduction” could be warranted. Moreover, as seen 
in projects regarding the removal of age-restrictions in recent years, it is not uncommon 
that the overall unit count and thus density is reduced. I have personally provided planning 
consulting services for a conversion applications in Toms River (Homes for All, Inc.) and 
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Bridgewater (Route 28 Associates, LLC) that both reduced the unit count and thus overall 
density. 

In a letter issued by the Defendant-Intervenor’s attorney dated September 14, 2016, it is 
stated that “the Conversion Act does not require a reduction in density as part of a 
conversion.” While a reduction is not required, in accordance with the aforementioned 
language provided in the Conversion Act, it is my position that a reduction of density is 
warranted based on potential sewer and traffic issues, past statewide practice and my 
personal planning experience, and lastly, in accordance with the Menowitz approval in 
South Brunswick. 

2) I will reserve judgement on the Township’s opinion regarding site access and traffic 
impacts. The Defendant-Intervenor’s traffic engineer should address the Township’s 
concerns and advise if any modifications to the site’s design and/or traffic study are 
necessary.

3) The Defendant-Intervenor should also address the NJDEP issues that the Township’s 
Planner raised. 

The site meets a portion of Judge Wolfson’s criteria, including, the site is not more likely to 
result in actual construction than other projects higher in the ranking, has available 
infrastructure, is proximate to goods and services, has regional accessibility, and the 
property possesses environmental suitability and mostly compatibility with neighboring 
land uses (due to potential site access and traffic issues). The site meets the secondary 
COAH’s site suitability criteria.

However, the project size is smaller in area than the preceding Defendant-Intervenors, it is 
providing less inclusionary units than the preceding Defendant-Intervenors, is not situated 
as strategically for service as inclusionary affordable housing as the preceding Defendant-
Intervenors, and appears to have remaining traffic and sewer issues that need to be 
resolved. I will work with the Defendant-Intervenor to help achieve a plan that is more 
responsive to the various issues raised.

Accordingly, for the aforementioned reasons, I rank this project #6.
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As indicated in the opinion of the Court (Docket No. L-3878-15), decided on July 21, 2016, 
the Township has a Prospective Need obligation of 1533 units.

Even if the six Defendant-Intervenor sites are utilized at full-build out, the Township should 
still fall well short of its Prospective Need obligation.

As such, I offer additional comments on the four sites on the following pages.

DEFENDANT-
INTERVENOR 

RANKING TOTAL UNITS AFFORDABLE 
UNITS

AFFORDABLE 
SET-ASIDE

WINDSOR 
ASSOCIATES

1 72 family rentals 11 15.27%

RICHARDSON 
FRESH PONDS/

PRINCETON 
ORCHARDS 
ASSOCIATES

2 224 apartments 
and 56 

townhouses

58 20.71%

SOUTH 
BRUNSWICK 

CENTER

3 1,850 mixture of 
housing types

370 20%

STANTON 
GIRARD, LLC

4 120 family rental 
apartments

24 20%

AMERICAN 
PROPERTIES 

5 90 townhouses 

82 townhouses 
(if reduced due 

to  
environmental 

issues)

18 

16 (if reduced 
due to  

environmental 
issues)

20%

AVALONBAY 
COMMUNITIES, 

INC.

6 212 multi-family 

169 multi-family 
(with potential 
20% reduction) 

 

31 

24 (with a 
potential 20% 

reduction) 

14.62%
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ADDITIONAL SITES UNDER CONSIDERATION 

In order of priority, I address the following sites that I think should be included in the 
Township’s Fair Share and Housing Plan that will assist the municipality in meeting its 
Prospective Need obligation in accordance with Judge Wolfson’s opinion (Docket No. 
L-3878-15) decided on July 21, 2016.

1) Wilson Farm

Documents reviewed: 

Block and Lot: Block 96.24, Lot 24.22
Address: 3614-3688 Route 27
Site size: Approximately 17.73 acres 
Zone: C-2 Zone/Wilson Farm Redevelopment Area 
Proposal: 150 senior housing units (two phases of 75 units each) that are all affordable. 

Priority: Ranked #1 based on the application of Judge Wolfson’s criteria, a submitted site 
suitability assessment, inclusion within a redevelopment area, and proposing 100% 
affordable units.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? Yes.

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes.

The site satisfies both Judge Wolfson’s criteria and the secondary COAH site suitability 
criteria.

The author has found that the site satisfies the Council on Affordable Housing site 
suitability criteria in that it is “available, suitable, developable, and approvable.” 
Specifically: 

The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

The author cites that the property is “free and clear” of an encumbrances that would 
preclude the production of affordable housing. 

The site is adjacent to compatible land uses and has access to appropriate streets.
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The author cites that the proposed development fits within the suburban character that is 
typical of the nearby portion of Route 27, adding that there are nearby commercial uses 
and services and a pedestrian and bicycle path along the highway. 

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.

The author cites that the site has access to municipal water and sewer infrastructure. 

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

The author cites that the site is within the Suburban Planning Area (PA-2) and has been 
“designed in accordance with local, regional and state land use policies.” 

Township’s Response

In its report to the Court, the Township’s Planner states that the proposal demonstrates 
“the sound planning and land use principals [sic] supporting inclusion” in the Township’s 
Third Round Plan. 

Special Master’s Response

The Township has been actively working with Wilson Farm, as evidenced as its inclusion 
within the Wilson Farm Redevelopment Area. The Site is also particularly suited to 
accommodate inclusionary housing based on its located along Route 27, affording multi-
modal transportation options and nearby goods and services. The Site is also located 
within Planning Area 2 and has access to water and sewer infrastructure. 
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2) RPM Development, LLC

Document reviewed: 

“Henderson Road Development South Brunswick Township,” prepared by RPM 
Development, LLC, unsigned and undated.

Block and Lot: Block 90.03, Lots 12.011 and 13.041 
Address: 211 and 221 Henderson Road (between Route 1 and Blackhorse Lane)
Site size: Approximately 17.73 acres 
Zone: R-2
Proposal: 200 senior housing units that are all affordable in four buildings. 

Priority: Ranked #2 based on the application of Judge Wolfson’s criteria, submitted site 
suitability assessment, inclusion within a redevelopment area, and proposing 100% 
affordable units.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? No. 

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes.

The site satisfies both Judge Wolfson’s criteria and the secondary COAH site suitability 
criteria. 

It was not specifically prepared in accordance with the Council on Affordable Housing site 
suitability criteria (available, suitable, developable, and approvable). However, it is my 
opinion that based on the information provided in the report, the site does meet the 
requisite site suitability criteria. Specifically:

The site has clear title and is free of encumbrances which preclude development of multi-
family housing with an inclusionary affordable component and is available for such use.

The author does not state if the site has clear title. However, the author notes that no 
environmental constraints have been identified. 

The site is adjacent to compatible land uses and has access to appropriate streets.

The author cites that there site is located within an area consisting of a “range of uses,” 
adding that the site is compatible with the uses. The author additionally cites the location 
between the Route 1 and Route 130 corridor as providing “ample proximity to goods and 
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services.” Moreover, the author states the a bus stop is located within three-quarters of a 
mile along Route 130. 

The site is developable as it has access to appropriate water and sewer infrastructure and 
is consistent with the applicable areawide water quality management plan.

The author cites that the site has “adequate” water and sewer infrastructure and capacity. 

The site is approvable as it may be developed for low and moderate income housing in a 
manner consistent with the rules and regulations of all agencies with jurisdiction over the 
site.

The author cites that the site is within the Suburban Planning Area (PA-2).

Township’s Response

In its report to the Court, the Township’s Planner states that the proposal demonstrates 
“the sound planning and land use principals [sic] supporting inclusion” in the Township’s 
Third Round Plan. 

Special Master’s Response

RPM Development, LLC is proposing a substantial amount of affordable housing in a 
100% very low to moderate income project. 

RPM Development, LLC has also been working with the Township to achieve the provision 
of affordable housing on the property, which is now included within a non-condemnation 
redevelopment area in accordance with an April 2016 resolution. 
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3) Monmouth Mobile Home Park 

Document reviewed: 

“Monmouth Mobile Home Park Affordable Housing Proposal,” dated April 1, 2016 and 
unsigned. 

Block and Lot: Block 95, Lots 44.04, 48.01, 48.14
Address: 4017 U.S. Route 1
Site size: Approximately 40 acres
Zone: Mobile Home Park (MHP)
Existing and proposal: 280 pad sites containing all owner-occupied mobile homes

Priority: Ranked #3 based on the application of Judge Wolfson’s criteria and submitted 
information.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? Yes.

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes.

Township’s Response 

In its report submitted to the court, the Township Planner states that “additional information 
can be supplied by the landowner as the Special Master may require.”

Special Master’s Response

Conceptually, I support the proposal of conversion to affordable housing, including the 
installation of water meters, the replacement of old homes with new homes, a deed 
restriction that would guarantee that the property remains affordable, compliance with 
state regulatory requirements, and affirmative marketing to ensure units are occupied. 

I believe this is an opportunity to ensure the provision of affordable housing in an existing 
community will exists in perpetuity.

I note that it will be the Defendant-Intervenor’s obligation to provide a full numerical 
breakdown of how the proposal will assist the Township in meeting its affordable housing 
obligation. Preliminary, the proposal includes 200 credits anticipated over the next ten 
years (150 solid, 50 soft). 
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4) Roedel Family Inclusionary Development

Document reviewed: 

An aerial map depicting the Roedel property, prepared by South Brunswick Township and 
dated March 2016. 

Block and Lots: Block 95, Lots 46.051, 48.01, 49, 50.02, 50.03, 50.04, 50.06, 50.07
Zone: R-1
Proposal: 120 total units (20% set-aside)

Priority: Ranked #4 based on the application of Judge Wolfson’s criteria and submitted 
information.

Applying Judge Wolfson’s criteria: 

Is the project more likely to result in actual construction than other projects? No.

Does the site have available infrastructure? Yes.

Is the site proximate to goods and services? Yes.

Does the site have regional accessibility? Yes.

Does the property possesses environmental suitability and compatibility with neighboring 
land uses? Yes, although this the environmental assessment of the site is still preliminary. 

Township’s Response 

In its report submitted to the court, the Township Planner states that “additional information 
can be supplied by the landowner as the Special Master may require.”

Special Master’s Response

Based on my review of the documentation submitted by the Defendant-Intervenor, the site 
is strategically located near Route 1 and adjacent to the existing Monmouth Mobile Home 
Park. Only a small percentage of the property is encumbered with wetlands. The property 
is also owned by the same family that operates the Monmouth Mobile Home Park, which is 
ranked #3. As such, it can adequately provide for inclusionary housing.

However, the Defendant-Intervenor is early in the planning process, as compared to the 
other additional problems, which impacts its priority.
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DEFENDANT-
INTERVENOR 

PRIORITY TOTAL UNITS AFFORDABLE 
UNITS

AFFORDABLE 
SET-ASIDE

WILSON FARM 1 150 senior 150 100%

RPM DEVELOPMENT, 
LLC

2 200 senior 
apartments

200 100%

MONMOUTH MOBILE 
HOME PARK

3 280 mobile 
homes

280 (*phased 
over time)

100% (*phased 
over time)

ROEDEL FAMILY 
INCLUSIONARY 
DEVELOPMENT

4 120 (unit type 
TBD)

24 20%
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